CITY OF NORTHWEST
SPECIAL COUNCIL MEETING
TUESDAY, APRIL 20, 2021
5:360 PM

ASSEMBLY
The Northwest City Council held a special meeting on Tuesday, April 20, 2021 at 5:30 PM at

4889 Vernon Road, Northwest NC.
Present were: Mayor James Knox; Councilwoman Sheila Grady and Councilmen: Charles

Carroll, Aaron Perkins, Haywood Miller, and Michael Troy.
Also present was: Donna Strickland, City Clerk

CALL TO ORDER & INVOCATION
Mayor James Knox called the meeting to order at 5:30 PM

Councilman Haywood Miller gave the invocation.

BOARD OF ADJUSTMENT TRAINING
Mayor Knox requested that everyone state their name and position.

James Knox, Mayor

Donna Strickland, City Clerk
Sheila Grady, Councilwoman
Charles Carroll, Councilman
Haywood Miller, Councilman
Michael Troy, Councilman

Aaron Perkins, Councilman
Allen Serkin, Cape Fear Council of Governments

Justin Brantley, Brunswick County Planner
Brandon Hackney, Brunswick County Planner
Helen Buch, Brunswick County Zoning Administrator

Mayor Knox asked Mr. Serkin to proceed with the training.
The Board of Adjustment Training Power Point Slides will be in Exhibit Book V.

Helen Bunch stated that the County has Board of Adjustment Hearings the 2 Thursday of each
month at 6:00 PM and everyone is welcome to attend and observe.

Mr. Serkin stated that anyone wishing to speak must be sworn in at a Board of Adjustment
hearing. He also stated that the Oath can be given by the Mayor or the City Clerk.

Mayor Knox asked how is a subpoena issued and what happens if a person is subpoenaed, and
they do not show? Mr. Serkin stated that these are question the City Attorney should answer.

ADJOURNMENT
It was the CONSENSUS of Council to adjourn the meeting at 6:49 PM.

es A. Knox, Mayor D nna Strickland, City Clerk/Finance Officer
04/20/2021

City Councd
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Board of Adjustment Training 4/20/2021

Legal Context

"~ local governments are creatures of the state and have no inherent
powers.

In "home rule” states, local governments have broad authority -
state legislatures have delegated any powers that do not conflict
with the state or federal constitution.

In “Dillon’s Rule” states, local governments only have those
powers expressly granted to them by their legislatures.

Legal Context

NCis not a “home rule” state; however, the General Assembly has
delegated a significant authority to local governments, including:

- Powers expressly granted (N.C.G.S);

Powers fairly implied in or incident to those expressly granted; and

‘Powers essential to the declared objectives and purposes of the
local government.
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Board of Adjustment Training 4/20/2021 Board of Adjustment Training 4/20/2021

_AQéjgamﬁmOm:goﬁ>grac3m:ﬁocgmm Questions? ,IQWH@EFt

COUNGIL OF GOVERNMERTS
Hear appeals of administrative decisions {§ 160D-405)

= Authorize variances § 160D-705{d)
Issue special use permits § 160D-705(c)

Allen Serkin, AICP, CZO
Determine vested rights {for site plan requiring special use permit) Cape Fear Council of Governments

{910) 395-4553
aserkin@capefearcog.org

Appeals

Appeals of advisory opinions are not allowed. A case must be the
appeal of an actual official staff determination or action.

When interpreting an ordinance, the Board of Adjustment must
determine the intent of the governing board.

An appeal must be brought by a party with standing within 30-days of
notice of decision.
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Board of Adjustment Training

Variances: § 160D-705 (d)

4/20/2021 Board of Adjustment Training

4/20/2021

Gives board permission to modify any provision of the ordinance to prevent
unnecessary hardships where:

"

2. The hardship did not result from actions taken by the applicant or the
property owner. The act of purchasing property with knowledge that

circumstances exist that may justify the granting of a variance is not a self-
created hardship.

The requested variance is consistent with the spirit, purpose, and intent of

the regulation, such that public safety is secured and substantial justice is
achieved.

Variances

Findings of Fact/Conclusions of Law
Considerations

«  Must be in writing

» Must be signed by the Chair or other authorized member.
»  Must explain the logic behind the decision.

= Who will prepare them? — Typically staff/attorney.

When will they be prepared? — Typically within a few days of
hearing.

When are they approved? — Typically upon chair signature.

~ No change in permitted uses.
- Appropriate conditions may be included.
- Recommend the board vote on each of the four provisions.

Testimony/Evidence Considerations

» How should non-expert testimony be handled?

* Must be ruled on by the chair, typically can be heard but cannot be
basis of decision.

= How should standing be determined?
» Must be ruled on by the chair/board ~ not staff.

o

Time limits generally not permitted.

15
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Board of Adjustment Training

i

mﬂjam,‘% for Review: UDO §3.5.9

4/20/2021 Board of Adjustment Training

4/20/2021

The Board must find that the proposed use, with any imposed
conditions, is:

In harmony with the area and not substantially injurious to the
value of properties in the general vicinity;

In conformance with all special requirements applicable to the
use,

Will not adversely affect the health or safety of the public; and

Will adequately address the review factors below.

Special Use Review Factors

Conflict of Interest: § 160D-109(d)

Members are disqualified from participating, not just from voting, in the
following situations:

»  Fixed opinion prior to hearing
»  Undisclosed ex-parte communication {discussion regarding case)

Close family, business, or other relationship with an affected person

* A "close familial relationship" means a spouse, parent, child, brother, sister,

grandparent, or grandchild. The term includes the step, half, and in-faw
relationships.

*  Financial interest in outcome

o

If oEm._uzo: is raised and member refuses to recuse, rest of board votes on
recusal.

Circulation (easements, rights-of-way, access points, connections, traffic flow)
Parking and Loading (including driveways)

Service Entrances and Areas (refuse areas, service vehicle access)
Lighting (glare, trafic safety, economic effect compatibility with area)

Signs (location, height, size, design)

Utilities (location and avaitability)

Open Spaces (required yards, open spaces, preservation of natural features)

m:sqo:.’:mim__u_.o"mnzoi:mmnoéa floodplains, stream buffers, wetlands, steep
stopes, water quality)

Parties and Witnesses

Parties with standing have rights to present evidence, cross-examine,

inspect documents, object to testimony and evidence, and offer
explanations or rebuttal.

An attorney may represent a party and act on the party’s behalf.

Based on an ethics opinion from NC State Bar, non-lawyers may not
provide legal advocacy on behalf of a party.

Architects, engineers, surveyors and other land use professionals can
participate as witnesses and provide evidence in support of their clients

— but they cannot cross examine, make legal arguments, or examine
evidence.

13
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Board of Adjustment Training

4/20/2021 Board of Adjustment Training

Quasi-Judicial Procedures: § 160D-406

Quorum - Depends on local ordinance, simple majority or 4/Sths.

Voting ~ Requires 4/5ths (0.8) majority to grant variance, simple majority to
issue CUP/SUP, or affirm/deny an appeal. Vacant seats and disqualified

members are not considered members for determining majority where qualified
alternates not available.

Hearing ~ Evidentiary hearing to gather facts, not public opinion. A detailed
record of the hearing is required, including detailed minutes or, preferably,

verbatim transcripts or recordings. Hearing for each case must be opened and
closed.

Quasi-Judicial Procedures: § 160D-406

Witnesses ~ Evidence must be presented under oath and cross-

examination must be allowed. BOA chair may subpoena witnesses.
The chair or clerk to board may administer oaths.

Findings - Written findings of fact are required. Where there is
conflicting evidence, the Board must specify what it determines to
be the facts that are the basis for the decision.

10

4/20/2021

Quasi-Judicial Procedures : § 160D-406

Conflict of Interest - The NC Constitution gives parties to QJ decisions the
right to an impartial decision maker, so conflicts of interest must be avoided.

Open meetings — All meetings and all defiberations must be open to the
public, but deliberations and decision may be separate from hearing.

Quasi-Judicial Procedures: § 160D-406

Evidence - Evidence must be substantial, competent, and material
and must be entered into the record and kept on file. Hearsay and
non-expert testimony cannot be the basis for a decision or for
establishing a fact. Board members may not gather evidence
outside of the hearing and ex-parte communication is not allowed.

Only evidence presented at the hearing and subject to cross-
examination should be considered.
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